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State Tax CoumLssLon

E. H. Best, Counsel

ConsoLldated Edlson Co. of New York, Inc.
v, $tate Tax Cornmlsslon

', 
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, j o  c  |  ( '

Attached hereto ls a copy of the oplnlon of the
New York Court of AppeaLs modlfyl.rrg the opinlon of the
Appel.late DlvlsLon and annuLLlng the entLre detennlnatlon
of the State Tax Commlsslon assesslng a tax.

Tlre detemrfuratlon of the State Tax Cqnmlsslon
affirmed an assessment whlch furcluded jn gross earnings
(") eash reeelved by lhp company for property da.nage and
in3urance clalms and (b) cash receLved by the company for
the sale of capltal adsilts no Longer employed ln lts busl-
ness eomprised of real property, serap and used machlnery.

The AppeLlate Divislon affLruted the detemlnatlon
wLth respect to the cash recelved from the sal.e of the real
property, scrap and used machlnery and annulled that portion
of the determlnation whlch attempted to lmpose a tax on the caslr
recelved by the company for property da,nage and lnsur&nce elal-ms.
0n appeal the Court-of Appeals annulled the entire deter-nlnatton
holdJng that none of the above ltens were recelpts from the
empLoynent of capltaL but were amor.mts reaLlzed from the destrtlc-
tton or confLscation of, capLtaL.

It Ls Jmportant to note that one of the grounds was the
fallure of the Tax Cowrlsslon to tax the type of transactlons for
!J years erea,tlng a presumptlon ln favor of the taxpayer.
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OPIh{ION
UxnEv rsED AND
UNconnsctBo. Nor
Fon  PuaLrcATroN.

Sl-srs frf Jfrew ;ir;r;t
€sttrr of Bppssfis

I n  t h e  M a t t e r  o f
t h e  A p p I  i c a t i o n  o f  C o n s o t i d a t e d
E d i s o n  C o m p a n y  o f  N e w  y o r k ,  I n c . ,

A p p e l l a n t - R e s p o n d e n t r , ''  
F o r  a n  o r d e r  & e .

S t a t e  T a x  C o m m i : : i " "  o f  t h e  S t a t e
o f  N e n  y o r k ,

a

R e s p o n d e n  t - A p p e l  I a n  t .

scrLEPPr,  J" :

Pursuant to section 3222 of the CPLR, rhe parties have stipulated

to the' foLlowing facts:

On May 8, L96L Consolidated Edison (hereinafter referred to as Con

Ed) received frorm the Tax canrmissioner a notice of assessment amounting to

$211435.09. th is representet i  r i re balance al leged1y due on the franchise tax

lmposed uPon Con Edts gross earnings for the quarter ending JuJ.y 31, 1960,

pursuanc Eo ArticLe 9, Seccion 186 of the Tax Law. Con Ed paid the fulL

ernounts assessed against  i t ,  under protest .

'  on July 31, 196j"r  con Ed appLied for a $20,753.36 refund of  the

amount so paid. rhe assessment to the exten,t of $20 1753.36 was based on the

fol lowing recelpte:



Cash received h'-,,
f,'or propertry d
surance cl-aims

the Ccmpany
ri::i"\fi,€ Afid in-

Ainr;unal:

2 ,95J, ,793.76

L,050 ,450.50

Tax

92,898.90 464.49

Y7

55 ,530 .  54

L4 1758,97

5 ,252.25

277 ,65
.  $4 ,L50  ,673 .70  $20 ,753  .36

Ttre parties al"so h,ave stipulated that Ehe transactions giving rise

to the above receipts hrere t reated as capi taL t ransact ions;  i .e. ,  none of  the

recelpts was credi ted to Con Ed0s income account.

Section L86 of rhe Tax Law provides:

otEvery corpc,raf i .on,  jo int-stock cornpany or associat ion,
for.med for or p::incipan.ly engaged in the business of suppLy-
ing water, sEeam or: f ias, when del-j-vered through mains or
pi-pes r oE eLeccrici. i" 'g, or principally engaged in two or more
of such businesses shall pay for the privilege of exercising
ies corporate franehise ar carrying on its business in such
corporate or orga.nized capacity in this sEate, a tax which
shall be five-tenitrs of one per centum gpon its gross earn-

fu.g_g from al"l" sources within tFris staEe, and three per centum
uporr the arnounc of dividends paid during each year ending on
the thirty-first day of 0ctober in excess of four per cenLun
upon the actual amounL of paid in capiral, employed in this
state by such corporacior:r ,  jo int-stock comPany or associaEion,
which arnount of capitatr. employed in thi-s state sha1l be found
by dividing the gros*i receipts fronn aLtr sal.es made in this
state by the grc'ss receipt,s frorn ail sal-es wherever made and
rnultip)"yin.g the aggregate paid in capital stock by the per-
cencage so found " Th.e tre
seccion means FLL di tal
githout erur dediretis,n"x (emphasis added)

In rul-ing on Con Ed0s application for a refund, the Tax Commlssioner

sEated :

*ltre i.ast Bentence of the seature was added by amendment in 1907 (L. L907 ,
co  734 ,  $3) "

Casir received hy r:he Company
froio Ehe saLe cnf capital
asseLs  no  f@
in i ts@

_'lF--_-

aoceoJ

A ) , . R e a l  P r o p e r c y "  "  "  o .  o .  o .  o

B ) .  S c r a p o  o o  o  o .  -  r  o . o  o  o o  o  o  o  o .

C ) .  U s e d  M a c h i n e r | "  n  o  o .  o  o  o .
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oo(1,) Tr,*.t &fficniircs received b,.rz the ta.xpayer for property
" 'dama.ge anrd, in$'.r.'t,ir,r.€ cl.aiins reLaLiilg Eo p:roperty within New

York State, anrci fr:cl".n the sal,e crf capit.aL asset.s consisting
c'f, rea,l" property . scra.p and used machinery, located within
Nenr York St,ate ar:e receipts from the employmenc of capital
fnonn sourceg wiLhi,n i.:ire sE,ate and theref,ore are taxabLe
gross earnings as dei ined in Sect ion 1-86 of  the Tax Law.rt

The rnaj.ori.ty at. che Appell"ate Divisior,r disagreed in part, stating:

It".. . Lhe rnc,rney :ecel-ved by the petit ioner as reimburse-
tnenEs 

'for 
damages f:o i rs properUy amd for insurance claims

orr.r desEroyed on d:riaged property vrere not intended by the
Legislature Co co.$,e withj.n its def init ion of gross earnings.
These reimbursemenr,: i 'ere in no way produced by the peti-
f i ioner0s capical ,  Si ; r ; 'h receipts are not der ived frorn the
0ennployrnent of capital.0 but frcan the accidentaL destruction
o fcap i taJ . "Thes t i .pu . ' ! .a ted fac tsdono t ind ica t f f i f f i r
not the reimbursemenfs for the damaged property exceeded its
costs l "ess depreciat ion value, that  is ,  wheEher pet i t ioner
has,rnade any prof i t  on paid rei-mbursements" We w111 assume,
as  apparenL l "y  the  par t ies  do ,  tha t  no  pro f ics  were  made. . , . r t

Tfie nnajority, however, agreed, cit ing Peotrrl-e ex gel. Westchester

IJ.ghtring Co. v" Gaue (199 N.Y. 1.h7) that the receipts frm the sale of real

Property*, scrap anid obsol.ere machinery were properly subJect to taxaEion.

The dissenter bel-ow was of the opinion that all the receipt,s were

subject  to taxat ion" He sf lacer i :

ttT'he wording of t ire stacute is sufficienEly incLusive
to sustain a firadiirg that gash reimbursements frwr property
damage cl"airns and irnsuranee cLainas are part of sgross earn-
ings e which 0means all receipts fronn the employment of
capi . ta l  wi thout any deduct ione " t t

After reviewing che history of section L86 and the cases declded

before and af ter the L907 arnendrnent, we are of the opinion that none of the

receipEs from the trarasactionrs in question is subject to the franchise tax.

*Incl-uded i.n the sum represerating procbeds froin the saLe of 
'real 

property
wa9 the sunn of $451-,000 which represented a partiaL payment for certain prop-
erty owned by Com Ed that was fi.aken, boy the U"S. GovernrnenL in condemnation.
Althor.rgh the urajoricy bel-,ow has drawre a distincEion as Co the receipts which
rePresenc the involunEary destrucElon of properEl, they apparently have not
dratrn a similar distincEion as to the involuntary saLe of property.

-3-



-4 -

, The sole quesEiorn presented for our consideration is one of statu-

tory construct ion,  to wiEr ' ,vhat was the legis lacive intenc in adding Ehe sen-

tence trthe term lgross eai:nings I as used in this section means alL receipts

from the empl-oynent of capital without any deducEionff

As originaLly enacted, section 186 provided for a franchise tax upon

various types of uti l iEy ccnnpanies measured by their ttgross earnings fro'm all

sources within this staterr. In interpreting the statute in its originatr form,

the AppelLate. Division held in 1906 that, in order to arrive aE taxabLe,trgross

earningsrt ,  the cost of ' raw maEerials used in producing the ut i l i ty  service had

to be deducted fro,m the company I s gross receipEs (People ex rel. BrookLvn

Union Gas- Co. v. Morgjin, 144 App." Di., " 266) . We subsequentLy af f irmed without

opinion (195 N "Y. 61.6 )  .

Apparently reacting to the decision by the Appellate Division' the

Legislature in 1907"amended section L86 by providing a statutory definit ion for

the ternn etgross earningsrr. It is imporcanc to note that the amendnent did not

delete the term ttgross earni.ngsrt and substitute a more all enconpassing phrase,

but rather sought to define Itgross earningstf in such a way so as to abrogate

the incerpretation placed upon the phrase by the Appel"LaCe Division in the

Brookl-yn Uni.on Gas Co " case.

Shortly after the LegisLature had amended the statuter a triLogy of

cases came to our Court to test the effectiveness of the amendment (PeopLe ex

reL" Westchester Light ing_.9p..  v"  qaug, supra;  Psople ex re1. Consol idated Gag

Co.  o f  New York  v .  9aug,  ] ,99  N.Y,  527;  Peop le  ex  re l - .  As tor ia  L . ,  H"  &  P. -Co.

vo @sg, L99 N.Y. 528). AJ-l three cases invoLved Ehe very same receipts that

were in quest ion in, the B{qg4lyn Union Gas Co. case; i .e. ,  none invol 'ved the

kind of receipts presently before us" In those cases the appel-Iants argued

that the aoendment did not succeed in changing the sEatute as formerl'y con-

strued and that lt was stiLl enticled to deduct the cost of raw materials used
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iE m,arnufacturing the uEii ity serrrices" fnis Court rejected the argument find-

ing chat although Ehe amer, lrnent was trinartisticatrly express€dtt, the trsEatutory

anneradnnenL foll"owed upon uhe construction given by the AppelLate Divisiontr in

the Brooklyn Union Gas Co. ease and, therefore, we couLd not ttrefuse 4 con-

struction of a statute in accordance with the presurned Legisl,ative intent,

because c luns i l y  wopdedr r  ( f99  N"y"  a t  149-150) "

The case aE bar is the first to seek further judicial interpretation

of the relevant sta.tute si.nce tire above tri logy of cases cFine to our Court in

L910. Ih is,  however,  is  easi ly explained by Con Edts unrefuted assert ion that

the Tax Co,rmissioner has never before sought to tax receipEs arising fron the

transactions presen.t,Ly before us, I,hile we agree with the naJority below that

the Tax Comrnissioner cannol be estopped from changing an interpretation of a

s taLu te@v.G.gg$$ ' i ch ,286App"D iv .913) ,weareo f theop in ion

that the failure to tax tire type <rf transactions here involved for 53 years

should noE be viewed as meaningl"ess, but rather such inaction should create a

presumption in favor of the ta:':payer which can only be rebutted by a clear

manifestation of legislacive i.nfenE Co the conErary" It is our opinion, and

apparenEly the opinion of f i 'r '  Tax Corsmissioner for 53 years, that the Legis-

lature did not intend to ta.;* fhe transactions here invo].ved.

It is'evidenc that the L907 amendmenr did not contemplate a substi-

tut ion of  l tcapicalr t  or  t tgross receiptst t  for  ntgross earningsrr  as the basis for

taxacion" Ic mereLy sought to subject that, portion of capital which the

BrooE].yra Union Ga.s Cg. case required to be deducted from ftgross earningsrr Eo

arrive at the proper basis. This is onLy that portlon of rfgross earningsrt

whlch represents the rremptr"olrment of capitalrr to manufacEure, distribute and

selL various public utl l i ty services. The proceeds from the transactions here

inrvolved do not represent an trempLoyment of capital.fr at a1L" Con Ed does noE

employ lts capital. for the purpose of having it accidentaLly damaged or

descroyed. It does not er*i l loy its capital to construct or purchase facil l t ies
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sg that f,hey can be condq,', it;. icd by govermnentaL au"ii iority and appropriated for

another use r or so that Li; 'y c;,iu be sold when they are obsolete er sold as

scrap when they become issi:crntive. The proceeds frcm these transactions

represenE the amounts rea}. i r :ed f rom the desfruct ion or conf iscat ion of  capi ta l ,

rtot the employment of it.

Accordingly, the c;i:cier of the Appellate Division should be modif led

by reversing so much of tha{: order which confirmed the Tax Corrnissionerfs

detennination allowing tlre i ' i ir i ,. ' i i , . i-on of the transs.ctions involving sales of

capicat assets and affirrn.i"ng so much of the order which annulled the Tax

Commissionerts determination as to the receipts for property damage and

insurance claims.

* * * * * * * * * *
Order  modi f ied,  wi th  costs  t .o  appel lant - respondent ,  in  accordance wi th

opin ion here in,  andr  ds so inr rg l i f ied,  a f f i rmecl .  Opin ion by Sci leppi ,  J .

concur .

the

A t l
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